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J U D G M E N T 

 

1.     In this case accused Sri Bipin Tirkey is put for trial for allegation 

of charge u/s 417/376/313 of the IPC.  

 

2.       The factual matrix, according to FIR, in brief, is that the 

informant was in love with accused for one year prior to filing of the FIR.  

After giving proposal to love her by accused, initially, she did not given 

consent, but, lateron, she also agreed with the proposal of the accused. 

Accused with intend to marry her forcefully committed sexual intercourse with 

her. As a result she became 4 months pregnant. On 02-01-2011, accused took 

her to a person name Ranatosh Kandulana who works in the Wariz Medical of 

Rangapara along with another nurse and forcibly aborted her. Hence this 

prosecution case.  

 

3.     The ejahar was lodged by informant/victim Miss “X” on 11-03-

2011 before the OC, Rangapara PS.  

 

4.   On receipt the ejahar, O/C of Tezpur Police station, registered 

the case vide Ragapara PS Case No. 61/11, u/s 313/417/376 of the IPC. After 

completion of usual investigation, the O/C Rangapara PS sent up the case for 

trial against the accused person Bipin Tirkey u/s 313/376/417 of the IPC. 

 

5.      On being appeared the accused before this court, after hearing 

of parties and on perusal of the record, charge u/s 417/376/313 of the IPC 

was framed against the accused Bipin Tirkey. Particulars of the charge are 

read over and explained to accused to which he pleaded not guilty and 

claimed to be tried.  

 

6.   To substantial the case, prosecution examined as many as 10 

(ten) numbers of witnesses. After completion of prosecution evidence, 

accused was examined u/s 313 Cr.P.C. All the allegations made against the 
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accused and the evidence appears against him are put before him for his 

explanation where he denied the evidence and declined to give defence 

evidence. 

 

7.         I have also heard arguments put forwarded by learned Counsel 

for accused and the learned Public prosecutor for the state.  

 

8.       The points for decision in this case is that : 

 

1.   Whether the accused on 02-01-2011 or prior 
to one year ago, at Dhulapadung TE under Rangapara 
PS, cheated Smti “X” on pretext of getting her 
married by him and thereby committed an offence 
punishable under Section 417 of the IPC ?  
2.   Whether the accused, on the same 
date, time and place committed rape on Smti “X”, the 
informant and thereby committed an offence 
punishable under Section 376 of the IPC ? 
3.   Whether the accused on  02-01-2011, 
voluntarily caused  Smti “X” to miscarriage without 
her consent, such miscarriage not being caused by 
him in good faith for the purpose of saving the life of 
said Smti “X”  and thereby committed an offence 
punishable under Section 313 of the IPC.?  
 

  
REASONS AND DECISIONS THEREFOR. 

 

9.         To arrive at a judicial decision, let me appreciate the 

evidence on record. 

 

10.     PW 1 Sri Joseph Topno stated that victim is his daughter. The 

occurrence took place on 02-01-2011 at about 1 pm, at Rangapara and on 

that day, he was at his home and at about 8 AM, the victim went to church at 

Rangapara Town, but, she did not return home in the evening. On that day, at 

about 5/6 PM accused came to their house and reported him that his 

daughter left for the house of his relative along with the daughters of his 

brother-in-law. He victim did not return home for about seven days. He 
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vigorously searched to locate her, but could not be located. So, he sent his 

eldest daughter Upresia to the house to the house of his relatives, situated at 

village Tarajuli and Dhandai TE, but she could not be found out. One Antony 

Hemrom saw his missing daughter(victim) in the midst of the tea garden and 

informed his eldest daughter. He saw her weeping, during noon time and 

ailing.  On receipt of the information, his eldest daughter went to the place 

where the victim was weeping in the tea garden area and shifted her home. 

He found her physically very weak and as such without making any inquiry, 

she was nurtured at home and kept her in the night and on the following day, 

morning, he enquired her about the whole incident. On enquiry she said that 

on the day of going to the church, when she was returning home, during 

noon time, the accused Bipin Tirkey and another took her to Warij Medical at 

Rangapara and with the help of a nurse his daughters pregnancy was 

terminated. His daughter had love affairs with accused from before. She 

became pregnant from the side of the accused. The accused promised to 

marry her. Thereafter, she was taken to Moinajuli TE to the house of the uncle 

of accused, where she was kept. As my daughter became more ill, he got her 

admitted in EMM hospital, Tezpur for treatment. She underwent treatment for 

3/4 days in the Nursing Home. After her recovery from illness, my victim 

daughter filed a case against accused before the Rangapara PS. 

 

   In cross-examination, he admitted that victim was then aged 

about 20 years. At the time of occurrence she was above 18 years. Victim “X” 

narrated the incident before him at his home. At that time his daughter 

Mairyanush Topno was present. They were not aware of the pregnancy of his 

daughter “X”, till the incident of kidnapping occurred when she was going to 

the church at Rangapara. Accused Bipin Tirki frequently visited their house. 

Due to physical weakness of victim, she was admitted in EMM Hospital, 

Tezpur and she undergone treatment for about 3/4 days. After recovery, his 

daughter accompanied by him went to Rangapara PS and his daughter lodged 

the ejahar.   
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10.       PW 2 Smti “X” staged that the occurrence took place on 0201-

2011, when she was returning from a Church at Rangapara, at about 2/3 PM, 

accused met her on the road and requested to accompany him to the hospital 

for check-up of her pregnancy. Accordingly, she accompanied him, but, 

instead of going to the hospital, accused took her to a private residence of a 

Nurse titled „Kalita‟. After check up, the nurse asked him to pay Rs.8000/- for 

her abortion. Then he paid Rs.4000/- to the nurse. After three days of taking 

medicines given by the nurse, the termination of pregnancy took place, at the 

house of the nurse. She stayed at the house of the nurse till January, 8, 2011. 

Thereafter, accused took her to his uncle‟s house Luis Tirki at Moinajuli gaon 

of Dhulapadung TE. On 10th January,2011, he left her in the plantation area 

of Dhulapadung TE. She requested him to leave her at her parental home, he 

refused to do so and abruptly left the place. Dimbu @ Anthony, whom she call 

as uncle(Mama) came across her and enquired from her about the reason for 

sitting alone in the plantation area of the garden, to which she replied that 

she was too weak to walk to her home. Meanwhile, uncle Anthony came 

across her sister Upresia in the garden and informed about her waiting in the 

plantation area of the garden and she helped her to go to their house. 

Meanwhile, uncle Anthony came across her sister Apresia in the garden and 

informed about her waiting in the plantation area of the garden and she 

helped her to go to their house. Accused was in love with her for about two 

years before the incident. In the month of July, 2010, at about 2 PM, when 

she accompanied by her friend, was returning from paddy field from work, on 

the way, she came across accused. Accused called her to his house for talking 

and accordingly, she on the request of accused went to the house of accused. 

At the house of accused, the accused committed sexual intercourse with her 

on his bed. Thereafter, she left the house of accused. Again, after about five 

days, accused met her at the house of one villager Albina Bardi, where they 

are invited for a dinner at their house and there also accused appeared and 

they were talking on the nearby road alone. They were passed the night in 

the house of a villager. The family members of that house were away from 

the house. During that night, accused again committed sexual intercourse 
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with her. On the following morning, both of them left to their respective 

houses. After some days, she realized that her menstruation got stopped and 

she conceived from the side of accused. When she informed accused about 

the matter, accused brought some medicines and requested her to have the 

same, but, she declined to do so. Accused promised her to marry and 

believing his promise, she cohabited with accused. When she conceived and 

informed the accused, then accused refused to marry her. Thereafter, she 

filed an ejahar at the police station. Royal Soreng wrote the ejahar as per her 

narration about the incident. Ext.1 is the ejahar, where Ext.1(1) is her 

signature.  

       

    Though she has been exposed to long cross-examination by the 

defence, except giving many suggestions, the evidence as to accused was in 

love with her for about two years before the incident, In the month of July, 

2010, at about 2 PM, when she accompanied by her friend, was returning 

from paddy field from work, on the way, she came across accused, Accused 

called her to his house for talking and accordingly, she on the request of 

accused went to the house of accused. At the house of accused, the accused 

committed sexual intercourse with her on his bed. Thereafter, she left the 

house of accused, Again, after about five days, accused met her at the house 

of one villager Albina Bardi, where they are invited for a dinner at their house 

and there also accused appeared and they were talking on the nearby road 

alone, They were passed the night in the house of a villager, The family 

members of that house were away from the house, During that night, 

accused again committed sexual intercourse with her, On the following 

morning, both of them left to their respective houses. After some days, she 

realized that her menstruation got stopped and she conceived from the side 

of accused. When she informed accused about  the matter, accused brought 

some medicines and requested her to have the same, but, she declined to do 

so, Accused promised her to marry and believing his promise, she cohabited 

with accused, When she conceived and informed the accused, then accused 

refused to marry her. Thereafter, she filed an ejahar has remained same.    
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11.       PW 3 Smti Apresia Topno stated that she knows accused and 

victim “X” is her younger sister. The occurrence took place on a day, in the 

year 2011. For about two years, they knew the fact of development of love 

affairs between accused and her sister “X”. One day when “X” was returning 

from church at Rangapar, then accused took away her to the house of nurse 

namely Smti Lalita Kalita, at about 6/6.30 PM. Accused came to their house 

and told their family including her that “X” has left for visiting friend‟s house. 

After five days, Dimbu Hemram informed them at their home that her sister 

was lying the garden. On receipt of the information, she went to bring her 

back home. She found her so feeble that she was not in a position to walk to 

their house. In course of walking from the garden to their house, on enquiry, 

“X” told her that accused had taken her to the house of the nurse Lalita Kalita 

and she was forcibly aborted. She conceived from the side of accused. “X” 

further told her that she had given birth to a male child at the house of the 

nurse Lalita Kalita. She also stated that after two days of nursing at home, “X” 

was taken to Mirdha Nursing Home, Tezpur for better treatment. After 

recovery from the illness due to abortion, she was taken back. Then their 

family members asked accused as to whether the accused would accept “X” 

as his wife, to which accused replied in the negative. As such “X” filed this 

case against the accused.  

  Though, she has been exposed to long cross-examination, 

except giving many suggestions, the evidence as to One day when “X” was 

returning from church at Rangapar, then accused took away her to the house 

of nurse namely Smti Lalita Kalita, at about 6/6.30 PM, Accused came to their 

house and told their family including her that “X” has left for visiting friend‟s 

house, After five days, Dimbu Hemram informed them at their home that her 

sister was lying the garden, On receipt of the information, she went to bring 

her back home, She found her so feeble that she was not in a position to walk 

to their house, In course of walking from the garden to their house, on 

enquiry, “X” told her that accused had taken her to the house of the nurse 

Lalita Kalita and she was forcibly aborted has remained unchallenged. 
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12.   PW-4, Sri Peter Topno stated that he knows accused who is 

standing in the dock. The victim is his niece. He does not know anything 

about the occurrence. The occurrence took place in the year 2011. He came 

to know in the year 2011 that accused caused abortion of victim. Thereafter 

accused refused to marry victim. 

   During cross-examination he admitted that the villagers of 

Dhulapadung TE, went to the house of accused and requested him for marital 

tie between him and “X”, but, the accused refused to marry her.  

 

13.   PW5 Renatus Kandulana is turned hostile by the prosecution. 

The un-hostile portion of his evidence is that he knows accused Bipin Tirkey 

who is a resident of their same tea garden. He knows the victim “X”. He does 

not know anything about the occurrence relating to “X”.  Then he turned 

hostile.   

   He admitted in cross-examination that whatever, he has deposed 

before the Court stated truth only. He knows the accused so also he knows 

victim. He did not accompany with the accused to the house of the nurse 

Lalita Kalita for abortion of victim. He never came across police, in connection 

with the occurrence.  

 

14.   PW6, Anthony Hemram stated that at the time of occurrence he 

was tending cows in the garden and in course of tending cows, he noticed 

victim in the midst of the tea plantation area of Dhulapadung TE, at about 1 

PM. When he was returning home, on the way, he came across the sister of 

victim and told her that victim is in the garden.    

  

15.   PW7 Dr Achinta Kr Boruah, the medical officer stated that on         

17-03-2011 he was working as Medical & Health Officer-1 in the Kanaklata 

Civil Hospital, Tezpur and on that day at about 1 p.m. He examined the victim 

“X”, D/O Sri Joseph Tapno of village Dhulapadung Tea Estate, Salbari line, PS 

-Rangapara,   in reference to Rangapara PS Case No. 61/11 u/s 313/417/376 
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of IPC, on being escorted and identified by WPC of Rangapara Police Station.  

On examination I found the following: 

  Height – 155 cm, Weight – 45 kg, Teeth 14/14. 

  Secondary sex character breast well developed, signs of recent 

pregnancy changes found on her breast, darkening of areoala and milk 

secretion found. Axillary and pubic hair present and adult type.  Vulva, vagina 

were healthy. Vagina is patulous and hymen is torn.  

Cervix uterus – external os was splited. Sign of recent persuasion or abortion 

present.  

  As per her statement she was in love with the accused and 

assured her of getting married with her and they lived together till 02-01-

2011. History of amenorrhea four months was due to pregnancy because of 

their illicit relation. Tactfully the miscreant persuaded her for abortion by 

untrained local Dhai and she developed complication after that. She was 

admitted in EMM hospital for treatment on 12-01-11. She is amenorrhic since 

her last abortion.   

 

   X-ray of wrist elbow and iliac crest advised but reports are not 

available.  

No signs of recent rape found on her body.  Sign of recent 

abortion present.  

Clinically she is around 18 years of age.   

      Ext. 3 is the Medical report and Ext. 3(1) is my signature. 

   In cross-examination the medical officer stated that amenorrhea 

may be caused because of various reasons. The phrase of recent abortion 

may be abortion within a period of 15 days or less than that. The abortion 

may be caused spontaneously without any inducement.  

    

16.   PW8 Sri Atul Saikia, SI of police stated that on 27-03-2012, he 

was posted at Rangapara Police Station as SI of police. On that day, the then 

OC, Rangapara police Station endorsed him for further investigation and 

necessary action of Rangapara PS Case No 61/11, under Section 313/417/376 
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of IPC and on receiving the case diary he has gone through the investigation 

already done by SI Anuram Nath and found that accused evading and he has 

tried to apprehend accused, but, he could not find the accused.  As previous 

IO Anuram Nath has completed the investigation of this case, here, she had 

filed the charge sheet against the accused under Section 313/417/376 of the 

IPC showing him as absconder. Ext.4 is the charge sheet and Ext. 4(1) is his 

signature.  

   

17.   PW9 Sri Anuram Nath, stated that on 11-03-20111, she was 

posted at Rangapara PS as SI. On that day, the OC, Rangapara PS received 

one written ejahar from one Roslia Topno. After receiving the same the 

OC,Rangapara PS registered the case vide Rangapara PS case No 61/11 under 

Sectsion 313/417/376 IPC and entrusted him to investigate the case. 

Thereafter, he recorded the statement of the complainant at the police 

station. After recording the statement of the complainant, he visited the place 

of occurrence, prepared sketch map. Ext.4 is the sketch map and Ext.4 (1) is 

his signature. He has also recorded the statement of the witnesses at the 

place of occurrence. He has also forwarded the victim or medical examination 

and lateron he has collected the medical report. Then, he has sent the victim 

to the learned Court for recording her statement. Ext. 5 is the said prayer to 

the learned Magistrate, with a request to record the statement of victim and 

Ext.5(1) is his signature. Ext. 1(2) is the signature of Sri Lambit Gogoi the 

then OC, Rangapara PS. On searching the accused person, he could not found 

him. On his transfer he has hand over the case diary to the then OC, 

Rangapara PS. 

   In cross-examination the stated that he has not recorded the 

statement of any Lalita Kalita a nurse neither he has arrested the said Lalita. 

He  has not seized the clothes put by victim at the time of alleged abortion. 

As the complainant could not show the house of the said nurse Lalita Kalita 

so, he has not visited the house of said nurse. According to FIR victim has a 

love affairs with the accused for last one year and that time she was a major. 

It is alleged in the FIR that the victim was aborted in one room of 
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Rangapara‟s Warij Medical with the help of nurse and one employee of the 

said medical, but, he has not visited the said Warij Medical neither the 

recorded the statement of any employee of the said medical. He has not 

received any missing entry of victim prior to the filing of the ejahar. The 

victim(PW2) did not state  before him that when she was returning from 

church of Rangapara, the accused met her on the road and the accused 

request her to go to a doctor for checkup at Rangapara Hospital but, instead 

of taking her to the said hospital, she was taken to the house of one nurse 

title “Kalita”.The said witness also did not state before him that the nurse Smti 

Kalita check up and told her that she was carried 8 months pregnancy and 

when she informed the accused that she was carrying pregnancy, he gave 

some medicine to her which she did not have, her sister took her to 

Rangapara PHC for her treatment after her returned to her parental home, 

but, the attending doctor advised her to take her treatment outside 

Rangapara.  

 

18.   PW10 Sri Kiran Lal Baishnab stated that on 17-03-2011, he was 

posted as Judicial Magistrate, 1st Class at Tezpur, Sonitpur and on that day as 

per direction of learned SDJM(S), Sonitpur, Tezpur in Rangapara PS Case No 

61/11, he has recorded the statement of witness Roslia Topno daughter of 

Joseph Topno of Dhulapadung TE, Salbari Line under Rangapar PS under 

Section 164 CrPC of CrPC. The witness/victim was identified by Biju Bharali. 

Ext. 2 is the said statement wherein Ext.2(7) is his signature. After recording 

the statement, the victim was released and the recorded was sent back to 

learned Eleka Magistrate. Ext.6 is the order dated 17-03-2011 passed by 

learned SDJM(S),  Tezpur entrusting him to record the statement of the said 

witness wherein Ext.6(1) is the signature of the then learned SDJM(S), Tezpur 

which he knows. Ext. 6(2) is his order after recording the statement of the 

said witness wherein Ext. 6(3) is his signature.   

 

   In cross-examination he stated that he cannot say at what time 

the said victim/witness was produced in his Court for recording statement. 
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From the record he cannot say as to whether any time for refreshment was 

given to the said witness before recording the statement. The witness was 

produced before his court by police.     

 

19.   This much is the evidences of prosecution.  

 

20.   Defence plea is of total denial while his statement is recorded 

under Section 313 of the CrPC, where he stated that he is totally innocent.  

 

21.   I have heard the argument put forward by the learned Counsel 

for both the parties.  

 

22.   The learned Counsel for the accused submitted that the 

prosecution has failed to prove the case beyond any reasonable doubt. 

Firstly, other than victim, the prosecution failed to prove about the allegation 

of 376 of the IPC against the accused. Secondly, the ejahar does not reveal 

any clear picture of the prosecution story. Therefore, the ejahar itself cannot 

be relied to convict the accused. Thirdly, there are many discrepancies 

appears in between the statement of prosecution witnesses. Fourthly, 

according to victim, she was in love with the accused so, even if there was a 

sexual relation, that is nothing but with the consent of victim. Therefore, 

Section 376 of the IPC does not attract. Fifthly, there is nothing on record to 

show that accused at the time of making promise of marriage did not intend 

to marry and the consent obtain for sexual intercourse neither dishonest nor 

fraudulent. Therefore, accused cannot be held guilty under Section, 417 of 

the IPC. Sixthly, there is no any element under Section 313 of the IPC 

against the accused as the termination of the pregnancy was done with the 

consent of victim.   

 

23.   To fortify the argument, learned Counsel for accused submitted 

the following case laws:  
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1. Jadabananda Saikia @ Dudul –Vs– State of Assam 

reported in (2015) 2 GLR 229, 

2. (2007) 2 GLR 147.    

 

24.   On the other hand, the learned PP submitted that prosecution 

has ably proved the case beyond any reasonable doubt. Hence, the accused is 

required to be convicted under the charged Section of law.  

 

25.   Keeping in mind, the rival submissions advanced by learned 

Counsel for both the parties, I am going to dispose of the case as follows.  

 

26.   Since the case is charge under Section 376/417/313 of the IPC, 

therefore, I have to see first, what ingredients are required to prove under 

Section 376/417/313 of the IPC.  

 

27.   To prove the charge under Section 376 of the IPC, prosecution 

must prove that –  

 

  i) the accused had sexual intercourse with the woman 

in question; 

  ii) the act was done under circumstances falling under 

nay of the five descriptions specified in Section 375; 

  iii) such woman was not the wife of the accused; or if 

she was his wife, she was under fifteen years of age; 

  iv) there was penetration.    

 

28.   Law is well settled that in a case of rape, the onus is always on 

the prosecution to prove the affirmatively each ingredient of the offence it 

seek to establish and such onus never shifts. The main evidence in all such 

cases is that of the victim herself. In practice a conviction for rape almost 

entirely depends on the credibility of the woman, so far as the essential 

ingredients are concerned, the other evidence being merely corroborative. It 
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is not necessary that there should be independent corroboration of every 

material circumstance in the sense that the independent evidence in the case, 

apart from the testimony of the complainant, should in itself be sufficient to 

sustain conviction. All that is required is that there must be some additional 

evidence rendering it probable that the story of the complainant is true and 

that it is reasonably safe to act upon it. The evidence, no doubt, should not 

only make it safe to believe that the crime was committed but must in some 

way reasonably connect or tend to connect the accused with the crime. 

Corroboration may be by facts and circumstances.   

 

29.   Here in this case, the statement of victim is required to be seen. 

It appears that on the date of giving evidence before the Court, i.e. on 10-06-

2014, the victim was 22 years old. The incident took place in the year 2011, 

so, her age at the time of occurrence was about 19 years. Therefore, at the 

time of incident, she was not minor. She stated in her deposition that the 

accused was in love with her for about two years before the incident. In the 

month of July,2010 at about 2 PM when she accompanied by her friend, was 

returning from paddy field from work, on the way, she came across accused. 

Accused called her to his house for talking and accordingly, she on the 

request of accused went to the house of accused. At the house of accused, 

the accused committed sexual intercourse with her on his bed. Thereafter, 

she left the house of accused. Again, after about five days, accused met her 

at the house of one villager Albina Bardi, where they are invited for a dinner 

at their house and there also accused appeared and they were talking on the 

nearby road alone. They were passed the night in the house of a villager. The 

family members of that house were away from the house. During that night, 

accused again committed sexual intercourse with her. On the following 

morning, both of them left to their respective houses. Therefore, from her 

evidence it appears that though accused had sexual intercourse with the 

victim, but, that was with her consent as there was no force used from the 

side of the accused. Her evidence does not reveal that before doing sexual 

intercourse, she has raised objection for opposed. Under such circumstances, 
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it is implied that with her consent, the sexual intercourse was took place with 

the accused. Therefore, not a single ingredient of under Section 376 of the 

IPC is proved. As such charge under Section 376 of the IPC is failed.   

 

30.   To prove the charge under Section 417 of the IPC, prosecution 

must prove that –  

 

  i) the person deceived delivered to someone, or 

consented that some person shall retain certain property; 

  ii) the person deceived was induced by the accused to 

do as above ; 

  iii) such person acted upon such inducement in 

consequence of his having been deceived by the accused; 

  iv) the accused acted fraudulently or dishonestly when 

so inducing that person. 

 

31.   Law is well settled that to attract the aforesaid Section, there 

must be some evidence of fraudulent or dishonest intention at the time of the 

commission of the act in respect of which the cheating is arise. Subsequent 

conduct of the accused would be evidence to show the previous dishonest 

intention.  

 

32.   As discussed herein before, the evidence of victim does not 

disclose that there was any inducement on the part of the accused. The 

victim was a consenting part. As per her evidence there was a love affair 

between they for two years and they have indulge in sexual intercourse for 

several times. There is nothing to show that accused had induced victim in 

such an act with the promise to marry her. According to victim, accused was 

in love with her for about two years before the incident and first intercourse 

took place in the month of July,2010 at about 2 PM while she was returning 

from paddy field, she came across the accused. Accused called her to his 

house for talking and accordingly, she on the request of accused went to the 
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house of accused. At the house of accused, the accused committed sexual 

intercourse with her on his bed. Thereafter, she left the house of accused. 

Again, after about five days, accused met her at the house of one villager 

Albina Bardi, where they are invited for a dinner at their house and there also 

accused appeared and they were talking on the nearby road alone. They were 

passed the night in the house of a villager. The family members of that house 

were away from the house. During that night, accused again committed 

sexual intercourse with her. On the following morning, both of them left to 

their respective houses. Though subsequently, she stated that the accused 

promised her to marry her and on believing the said promise, she co-habited 

with him. There is nothing in the evidence on record to show that accused at 

the time when he had made promise for marriage did not intend to marry the 

victim. Therefore, the evidence of victim does not show that accused with the 

promise to marry the victim did sexual intercourse with her, and when she 

become pregnant, as per promise, the accused did not marry her and thereby 

cheated the victim. Therefore, the allegation of charge under Section 417 of 

IPC is also failed.  

 

33.   To prove the charge under Section 313 of the IPC, prosecution 

must prove that –  

 

  i) the woman was with child; or (if under the second 

clause) that she was quick with child; 

  ii) the accused did some act likely to cause a 

miscarriage ; 

  iii) the accused did so voluntarily; 

  iv) such woman did  miscarry in consequence; 

v) such miscarriage was not caused in good faith in 

order to save the woman’s life. 

 

34.   Coming to the present case, according to victim, on 02-01-2011, 

when she was returning from church at about 2/3 PM, accused met her on 
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the road and requested to accompany him to the hospital for check-up of her 

pregnancy. Accordingly, she accompanied him, but, instead of going to the 

hospital, accused took her to a private residence of a Nurse titled „Kalita‟. 

After check up, the nurse asked him to pay Rs.8000/- for her abortion. Then 

he paid Rs.4000/- to the nurse. After three days of taking medicines given by 

the nurse, the termination of pregnancy took place, at the house of the 

nurse. She stayed at the house of the nurse till January, 8, 2011. But, she 

never raised any protest or objection of such termination. Her statement 

nowhere reveals that she did not give consent to such abortion. Therefore, 

there is no any clear evidence of victim that she did not give any consent of 

such abortion. On the other hand, the alleged abortion was done by one 

nurse titled as „Kalita‟. But, prosecution failed to make her neither as a witness 

nor as an accused.  

 

35.   Had, the prosecution makes her as a witness it could gives more 

light about the consent of the victim. But, prosecution failed to do so. Under 

such circumstances, the allegation of charge under Section 313 of the IPC is 

also failed.  

 

36.   The onus of proving the facts essential to the establishment of 

the charge against an accused lies upon the prosecution, and the evidence 

must be such as to exclude every reasonable doubt about the guilt of the 

accused. An accused cannot be convicted of an offence on the basis of 

conjecture of suspicion. Here in this case as discussed above a reasonable 

doubt arisen in my mind, after taking into consideration, the entire material 

before it regarding the complicity of the accused, so, benefit of doubt given to 

the accused person.  

  

37.    In view of the aforesaid discussion, I am bound to hold that the 

prosecution has categorically failed to prove the charge leveled against the 

accused beyond any reasonable doubt. As such, the accused is entitled to get 

the benefit of doubt. Hence, accused Bipin Tirkey is acquitted and set him 
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at liberty forthwith.   

 

36.   The liability of the bailor is hereby discharged.  

 

37.  Send back the GR Case Record being No 447/11 along with a 

copy of judgment to the learned committal Court.  

 

   Given under my Hand and Seal of this Court on this the 24th day 

of May, 2018.   

 

(A. K. Borah) 
                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me, 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 

 
 

Witnesses examined by the prosecution: 
 
1.PW1 – Sri Joseph Topno, 
2.PW2 – Smti “X” (victim),  
3.PW3 – Smti Apresia Topno, 
4.PW4 – Sri Peter Topno, 
5.PW5 – Sri Renatus Kandulana, 
6.PW6 – Sri Anthony Hemram, 
7.PW7 – Dr Achinta Kr Baruah,(MO), 
8.PW8 – Sri Atul Saikia(IO), 
9.PW9 – Sri Anuram Nath (another IO), 
10.PW10 – Sri Kiran Lal Baishnab.  
 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Ejahar, 
2. Ext. 2 : statement of victim recorded under 164 CrPC, 
3. Ext. 3 : Medical  report,  
4. Ext. 4 : Charge sheet, 
5. Ext. 5 : prayer to the learned Magistrate with request to record the statement  

of victim under Section 164 CrPC, 
6. Ext.6  : is the order dated 17-03-2011 for recording statement of victim. 
 

 
 

Witnesses examined by defence:  
 
Nil 

 
Documents exhibited by the defence:  
 
Nil 
 

 

 

 
                                                                                   (A. K. Borah) 
                                          Sessions  Judge,                   
                               Sonitpur,Tezpur. 
  


